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This is an appeal from the judgnent of the trial court
granting the appellee's notion for summary judgnent. W affirmthe

judgnment of the trial court.

The appellant filed its conplaint alleging that the parties
entered into a cable television contract on Decenber 17, 1991
Under the ternms of the agreenent, the appellant was granted
authority to install, operate and maintain cable television
services in Deerfield Resort which was being devel oped by the
appel | ee. The agreenment was for an initial period of fifteen
years. The agreenent, however, did not contain a provision as to
when the installation of the cable service would begin. Beginning
in July 1992, the appellee began to correspond with the appel |l ant
by letter inquiring about the beginning of the construction or
provi di ng of services. No responses were received to the letters.
Si xteen nonths after entering into the agreenent there were no

vi si bl e signs of the beginning of construction on the project.

On May 4, 1993, Joseph G Coker, attorney for the appellee,
sent a letter to the appellant asking the appellant to give a
witten statenent of intent to performthe contract. He further
stated that if such a statenent was not forthcom ng, the appellee
woul d consider the contract term nated. There was no response and
the appellee termnated the contract and entered into a contract

with another entity. Appellant denies receiving the letter from



M. Coker. This appears to be the only dispute of fact involved in
the case insofar as we are able to determne fromthe record. W
do not deemthis to be a material fact under the circunstances of

this case.

M. Wiford, the appellant, filed his affidavit in which he

st at ed:

5. That | have nade substantial efforts, in a
reasonabl e and ti mely manner, to conply with the terns of
my contract with Fields Devel opnent which facts were nade
known to the defendant [Fields Devel opnent] in response
to interrogatories nunber 11, 12, and (sic) 14 and 17 as
attached hereto and which are incorporated herein.

The appellant's answers to the interrogatories nentioned in
the above affidavit do not denonstrate that any substantial work
was ever done to construct the cable service. Fromthe state of
the record, which we find to be sonewhat bew | dering, we are unabl e
to di scover any valid, legitinate, or |legal reason as to why the

appel l ant had failed to perform

In Md ain v. Kinbrough Const. Co., 806 S. W2d 194 (Tenn. App.

1990) this court stated: "... we have required contracting parties
to deal with each other fairly and in good faith, even though these

duties were not explicitly enbodied in their contract. Wllians v.

Maremont Corp., 776 S.W2d 78, 81 (Tenn. Ct. App. 1988); TISC

|ndus., Inc. v. Tomin, 743 S.W2d 169, 173 (Tenn. C. App. 1987);




Covington v. Robinson, 723 S.W2d 643, 645 (Tenn. C. App. 1986).

We have al so held the extent of contractual obligations should be

tenpered by a 'reasonabl eness' standard.™ Moore v. Moore, 603

S.W2d 736, 739 (Tenn. Ct. App. 1980).

The rule is well established that when no definite
time for performance of a contract is specified, as it
was not in this case by either party the laww | inply
a reasonable tine under the circunstances in contenpl a-
tion by both parties at the tine of formation of the
contract. Uniform Sal es Act, Section 43(2), Code 1932, §
7236(2); Thonpson v. Whodruff, 47 Tenn. 401; W/ dberg Box
Co. v. Darby, 143 Tenn. 73, 223 S.W 855; 46 Am Jur. 341,
Sections 164 and 165; Menphis Furniture Mg. Co. V.
Wenyss, 6 Cir., 2 F.2d 428, 431

Cal casieu Paper Co. Inc., v. Menphis Paper Co., 222 S.W2d 617
(Tenn. App. 1949).

We are persuaded by applying the "good faith" and "r easonabl e-
ness" standard to the uncontroverted facts in this case, the
appel l ant materially breached the contract by failing to begin the
performance of the contract within a reasonable tine. Further, we
find that the failure to respond to the appellee's inquiries or
correspond with the appellee gives rise to an inference that the
appel l ant was not dealing in good faith. W are of the opinion
that the appellant breached the covenant of good faith and fair
dealing inplicit in every contract and thereby breached the
contract in question. He, being the breaching party, cannot
mai ntain this action and the appellee is entitled to judgnent as a

matter of | aw.



I n reachi ng our concl usion, we have been guided by Carvell v.

Bottons, 900 S.W2d 23 (Tenn. 1995) wherein it is said:

The standards governi ng an appel |l ate court's revi ew
of a trial court's action on a notion for summary
judgnent are well settled. Since our inquiry involves
purely a question of |law, no presunption of correctness
attaches to the trial court's judgnent, and our task is
confined to review ng the record to determ ne whet her the
requi renents of Tenn. R Cv. P. 56 have been net. Cowden
v. Sovran Bank/Central South, 816 S.W2d 741, 744 (Tenn.
1991). Tenn. R CGv. P. 56.03 provides that sunmmary
judgnment is only appropriate where: (1) there is no
genui ne issue with regard to the materi al facts rel evant
to the claimor defense contained in the notion, Byrd v.
Hal |, 847 S.W2d 208, 210 (Tenn. 1993); and (2) the
noving party is entitled to a judgnment as matter of |aw
on the undisputed facts. Anderson v. Standard Register
Co., 857 S.W2d 555, 559 (Tenn. 1993). The noving party
has the burden of proving that its notion satisfies these
requirements. Downen v. Allstate Ins. Co., 811 S . W2d
523, 524 (Tenn. 1991).

The standards governi ng the assessnent of evidence
in the summary judgnent context are also well estab-
lished. Courts must view the evidence in the |ight nobst
favorable to the nonnoving party and nust al so draw all
reasonabl e inferences in the nonnoving party's favor
Byrd, 847 S.W2d at 210-11. Courts should grant a sunmmary
j udgnment only when both the facts and the conclusions to
be drawn from the facts permt a reasonable person to
reach only one concl usi on.

Applying this standard of review, we are of the opinion that
the summary judgnent was properly granted. There were no genui ne
I ssues of material fact and the appellee was and is entitled to

judgnment as a matter of |aw.



We affirm the judgnment of the trial court in all respects.
Costs of this appeal are taxed to the appellant and this case is

remanded to the trial court.

Don T. McMurray, J.

CONCUR:

Houst on M Goddard, Presiding Judge

Charl es D. Susano, Jr., J.
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ORDER

This appeal cane on to be heard upon the record from the
Crcuit Court of Canpbell County and briefs filed on behalf of the
respective parties. Upon consideration thereof, this Court is of
the opinion that there was no reversible error in the trial court.

W affirm the judgnent of the trial court in all respects.
Costs of this appeal are taxed to the appellant and this case is

remanded to the trial court.

PER CURI AM






